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DEPARTMENT  OF  ENERGY 

10  CFR  Part  205 

Administrative  Procedures  and 
Sanctions;  1980  Interpretations  of  the 
Generai  Counsei 

agency:  Department  of  Energy. 

ACTION:  Notice  of  interpretations. 

SUMMARY:  Attached  as  Appendix  A  are 
interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  under  10  CFR  Part  205,  Subpart 
F,  during  the  period  August  1, 1980 
through  August  31, 1980.  Appendix  B 
identifies  those  requests  for 
interpretation  which  have  been 
dismissed  during  the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Stubbs,  Office  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Room  5E052, 
Washington,  D.C.  20585  (202)  252-2931, 
SUPPLEMENTARY  INFORMATION: 
Interpretations  issued  pursuant  to  10 
CFR  Part  205,  Subpart  F,  are  published 
in  the  Federal  Register  in  accordance 


Interpretation  1980-21 

To:  Gulf  Oil  Corporation. 

Regulations  Interpreted;  10  CFR 
211.10(b);  211.12(b);  211.17(h). 

Code:  GCW-AI-Allocation  Fraction; 
State  Set-Aside  Program. 

Facts 

The  Gulf  Oil  Corporation  (Gulf),  a 
“prime  supplier”  of  motor  gasoline  as 
debned  in  10  CFR  211.51,  is  subject  to 
the  provisions  of  the  Mandatory 
Petroleum  Allocation  Regulations,  10 
CFR  Part  211.  In  the  past,  several  State 
offices  with  authority  to  administer  the 
set-aside  program  for  their  respective 
States  have  ordered  Gulf  to  release  part 
of  its  set-aside  volume  of  motor  gasoline 
through  its  normal  distribution  system  in 
their  respective  States  *  pursuant  to  10 
CFR  211,17(h)(l),  The  State  offices  of 
Kentucky  and  South  Carolina  have 


*  In  the  instances  under  consideration,  the  State 
offices'  orders  apparently  require  a  release  of 
certain  set-aside  volumes  in  the  State  as  a  whole 
rather  than  only  in  particular  geographical  areas 
within  the  States.  See  10  CFR  211.17(h)(2). 


with  the  editorial  and  classiHcation 
criteria  set  forth  in  42  FR  7923  (February 
8, 1977),  as  modified  in  42  FR  46270 
(September  15, 1977). 

These  interpretations  depend  for  their 
authority  on  the  accuracy  of  the  factual 
statement  used  as  a  basis  for  the 
interpretation  (10  CFR  205.84(a)(2))  and 
may  be  rescinded  or  modified  at  any 
time  (§  205.85(d)).  Only  the  persons  to 
whom  interpretations  are  addressed  and 
other  persons  upon  whom 
interpretations  are  served  are  entitled  to 
rely  on  them  (§  205.85(c)),  An 
interpretation  is  modified  by  a 
subsequent  amendment  to  the  regulation 
or  ruling  to  the  extent  that  the 
interpretation  is  inconsistent  with  the 
amended  regulation  or  ruling 
(I  205.85(e)).  The  interpretations 
published  below  are  not  subject  to 
administrative  appeal. 

Issued  in  Washington,  D.C.,  September  10, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsei  for 
Interpretations  and  Rulings. 


indicated  to  Gulf  in  their  orders  that  the 
effect  of  the  orders  would  be  to  increase 
Gulfs  allocation  fraction  within  the 
respective  States  by  a  particular  percent 
for  the  month  of  the  orders.  However, 
Gulf  has  advised  its  affected  district 
offices  to  distribute  the  released  volume 
to  "all  purchasers  on  an  equitable  basis” 
rather  than  to  calculate  separate 
allocation  fractions  for  the  States 
involved.  Gulf  now  requests  an 
interpretation  that  a  State  office’s  order 
to  Gulf  to  release  part  of  its  set-aside 
volume  through  its  normal  distribution 
system  in  the  State  permits  Gulf  to 
calculate  a  separate  allocation  fi'action 
for  that  State  even  though  10  CFR , 
211.10(b)(1)  requires  each  supplier  to 
have  a  single  allocation  fraction  for  all 
purchasers. 

Issue 

When  a  State  office  orders  a  prime 
supplier  to  release  part  of  its  set-aside 
volume  for  a  particular  month  through 
the  prime  supplier's  normal  distribution 
system  in  the  State  pursuant  to  10  CFR 


211.17(h)(1),  should  the  prime  supplier 
calculate  a  separate  allocation  fraction 
for  that  State? 

Interpretation 

For  the  reasons  set  forth  below,  when 
a  State  office  has  ordered  the  release  of 
part  of  a  prime  supplier’s  set-aside 
volume  through  the  prime  supplier’s 
normal  distribution  system  in  the  State 
pursuant  to  §  211,17(h)(l),  such  an  order 
to  distribute  released  product  does  not 
affect  a  prime  supplier’s  nation-wide 
allocation  system.®  The  prime  supplier 
thus  must  maintain  a  single  allocation 
fraction  for  all  of  its  purchasers  as 
required  by  10  CFR  211.10(b)(1). 

A  State  office  may  order  the  release  of 
a  supplier’s  set-aside  volume  within  that 
State  pursuant  to  §  211.17.  Section 
211.17(h)(1)  reads  as  follows: 

At  any  time  during  the  month,  the  State 
office  may  order  the  release  of  part  or  all  of  a 
prime  supplier’s  set-aside  volume  through  the 
prime  supplier’s  normal  distribution  system 
in  the  State. 

An  allocation  fi-action  is  used  to 
calculate  the  amount  of  an  allocated 
product  that  a  supplier  has  available  to 
distribute  to  its  purchasers  in  relation  to 
its  supply  obligation  to  all  of  its 
purchasers.  “Allocation  fi'action”  for 
any  given  period  is  defined  in 
§  211.10(b)  as  a  supplier’s  allocable 
supply  of  a  particular  product  divided 
by  its  supply  obligation  for  all  levels  of 
distribution.  "Allocable  supply”  is 
defined  in  §  211.10(b)(1)  to  expressly 
exclude  "any  amounts  [of  a  particular 
product]  designated  as  a  state  set-aside 
for  a  prime  supplier  pursuant  to 
§  211.17.”  Thus,  distribution  of  released 
set-aside  volumes  has  no  effect  on  a 
supplier’s  allocation  fi'action,  as  that 
term  is  used  in  the  Mandatory  Petroleum 
Allocation  Regulations. 

Section  211.10(b)(1)  requires  that 
“each  supplier  shall  only  have  a  single 
allocation  fraction  for  all  purchasers 
except  to  the  extent  permitted  by  10 
CFR  211.14  or  unless  permitted  or 
required  by  order  of  the  FEO  (a 
predecessor  agency  to  the  Department 
of  Energy  (DOE)).”  An  order  of  a  State 
office  pursuant  to  §  211.17(h)(1)  has  no 
effect  on  a  supplier’s  nation-wide 
allocation  system.  Thus,  the  State’s 
order  cannot  permit  a  supplier  to 
compute  more  than  a  single  allocation 
fraction.  Therefore,  §  211.10(b)(1) 
requires  Gulf  to  maintain  a  single 


’The  issue  of  what  constitutes  a  prime  supplier’s 
“normal  distribution  system  within  a  State”  was  not 
presented  to  the  DOE  in  this  case,  and  the  DOE  has 
made  no  determination  with  respect  to  that  issue. 


Appendix  A— Interpretations 


No. 

To 

'  Date 

Category 

FHe  No. 

1980-21  . . 

»  A-436 

1980-22  _ 

A-551 

1980-23 . . 

A-495 

1980-24  . 

A-392 

1980-25 . . 

„  Price _ _ _ 

A-432 

1980-26 . . . 

.  PriCA . 

A^64 
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allocation  fraction  for  all  of  its 
purchasers  unless  circumstances  not 
relevant  to  Gulfs  present  request  permit 
Gulf  to  compute  more  than  one 
allocation  fraction. 

Moreover,  this  conclusion  is 
consistent  with  prior  DOE  statements 
concerning  the  operation  of  the  state 
set-aside  program  for  motor  gasoline.  In 
the  preamble  to  the  most  recent 
amendments  to  the  state  set-aside 
program,  the  DOE  clearly  stated  that  a 
State  office's  order  to  release  set-aside 
volumes  within  the  State  would  have  no 
effect  on  a  supplier’s  national  allocation 
fraction: 

We  continue  to  urge  each  State  to  assess 
its  gasoline  supply  situation  at  the  beginning 
of  each  month  and  to  release  any  portion  of 
its  set-aside  volume  that  it  determines  to  be 
unnecessary  to  retain  for  that  month.  The 
prompt  release  of  any  such  volumes  will 
increase  the  volume  of  gasoline  which  is 
available  to  the  normal  distribution  system 
within  a  State  and  thus,  permit  suppliers 
more  readily  to  distribute  gasoline  in  an 
equitable  manner.  Such  release  will  be  the 
equivalent  of  increasing  the  allocation 
fraction  for  that  State  since  10  CFR  Part 
211.17(f)  provides  that  any  volume  of  gasoline 
so  released  must  remain  in  the  distribution 
system  of  the  releasing  State.  ^ 

44  FR  57067  (October  4. 1979).  (Emphasis 
added.)  Therefore,  while  the  release  of 
set-aside  volumes  pursuant  to 
§  211.17(h)(1)  will  have  the  same  overall 
volumetric  effect  as  a  prime  supplier's 
increasing  its  allocation  fraction  within 
a  particular  State,  a  State  office’s  order 
pursuant  to  §  211.17(h)(1)  clearly  does 
not  authorize  a  prime  supplier  to 
calculate  a  separate  allocation  fraction 
for  that  State. 

Accordingly,  when  a  State  office  has 
ordered  the  release  of  part  of  Gulfs  set- 
aside  volume  of  motor  gasoline  through 
Gulfs  normal  distribution  system  in  the 
State,  Gulf  may  not  calculate  a  separate 
allocation  fraction  for  its  purchasers  in 
that  State. 

Issued  in  Washington,  D.C.,  on  August  1. 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-22 

To:  Barber  Oil  Corporation. 

Regulation  Interpreted:  10  CFR  212.78. 
Code:  GCW — PI — Definitions  of  First 

Sale  and  Producer;  Part  212,  Subpart 

D;  Tertiary  Incentive  Crude  Oil 

Program. 

Facts 


implementing  a  new  process  for  the 
tertiary  recovery  of  heavy  crude  oil. 
Through  this  subsidiary.  Barber  is  a 
participant  in  a  tertiary  enhanced  oil 
recovery  (EOR)  project  in  the  Kern  River 
Field  in  California.  Barber  has  certified 
its  Kern  River  Field  Project  pursuant  to 
§  212.78  of  the  Department  of  Energy 
(DOE)  regulations  which  sets  forth  the 
tertiary  incentive  program.  As  permitted 
under  that  section  of  the  regulations. 
Barber  intends  to  recover  "up-front" 
incentive  money,  to  offset  certain 
allowed  expenses  of  this  project, 
through  sales  of  crude  oil  at 
uncontrolled  prices.  Section  212.78(a)(2) 
permits  such  recoupment  by  authorizing 
the  sale  of  crude  oil  that  would 
otherwise  by  subject  to  a  ceiling  price 
under  the  Mandatory  Petroleum  Price 
Regulations,  at  uncontrolled  prices  until 
the  additional  revenue  received  from 
those  sales,  less  ad  valorem,  severance, 
and  windfall  profits  taxes  attributable  to 
the  additional  revenue,  equals  its 
“recoupable  allowed  expenses."  The 
tertiary  incentive  program  is  designed  to 
create  an  incentive  to  invest  in  EOR 
projects  by  providing  for  release  of  an 
investor’s  crude  oil  from  price  controls 
of  the  Mandatory  Petroleiun  Price 
Regulations. 'Therefore  the  incentive 
exists  for  Barber  to  the  extent  that  it  can 
acquire  ari  interest  in  price-controlled  oil 
prior  to  production. 

Barber  is  unable  to  recoup  all  of  the 
allowed  expenses  of  its  EOR  project 
permitted  by  §  212.78  through  its  current 
interests  in  price-controlled  oil.  Barber 
therefore  plans  to  acquire  additional 
crude  oil  production  by  assignment  of 
working  interests  in  existing  leases  for  a 
duration  of  approximately  21  months. 
Barber  states  that  under  the  terms  of  the 
assignment,  it  would  succeed  to  the 
rights  of  the  assignor  under  applicable 
State  law.®  As  consideration  for  the 
assignment  Barber  would  assume  the 
overall  responsibility  for  operation  of 
the  lease  and  would  pay  to  the  assignor 
a  net  amount  equal  to  the  financial 
benefit  that  would  have  been  attainable 
under  the  ceiling  price  that  applied  to 
the  assignor.  Specifically,  Barber  would 
have  control  of  significant  lease 
decisions  and  capital  expenditures 
while  the  assignor’s  present  operator 
would  continue  to  have  day-to-day 
control  of  lease  operations. 


'  Shell  Oil  Co.,  Interpretation  1980-7. 45  FR  33951 
(May  21, 1980). 

*  Assignment  of  a  working  interest  generally 
conveys  to  the  assignee  all  rights  of  the  assignor, 
unless  otherwise  specified,  including  an  ownership 
interest  in  the  crude  oil  prior  to  production.  That 
interest  attaches  to  identifiable  barrels  of  crude  oil 
at  the  time  the  oil  is  produced.  See  generally  2 
Williams  and  Meyers,  Oil  and  Gas  Law.  §  404  et. 
seq.  (1977);  3  Summers,  Oil  and  Gas.  §  541  et.  seq. 
(1958). 


Barber  Oil  Corporation  (Barber)  is  the 
parent  firm  of  Barber  Heavy  Oil  Process, 
Inc.,  a  company  organized  by  Barber  for 
the  purpose  of  developing  and 


Responsibility  for  operating  expenses, 
pricing  and  marketing  of  production, 
royalty  matters,  and  reporting 
requirements  would  be  transferred  to 
Barber  in  the  assignment.  In  return  for 
the  assignment.  Barber  would  pay  a 
monthly  fee  equal  to  the  controlled  price 
which  would  have  been  otherwise 
applicable  to  the  month’s  production, 
less  the  operating  expenses  paid  by 
Barber.  Upon  expiration  of  the 
assignment  the  assignor  would  resume 
control  with  all  rights  and 
responsibilities  as  they  existed  before 
the  assignment. 

In  its  request  for  interpretation. 

Barber  proposes  that  §  212.78  be 
interpreted  to  recognize  that  when  the 
temporary  assignment  of  a  working 
interest  conveys  an  ownership  interest 
in  crude  oil  at  the  time  of  production 
under  applicable  State  law,  the  assignee 
is  a  “producer”  of  that  crude  oil. 
According  to  Barber’s  request,  the 
assignee-producer  should  be  permitted 
to  sell  that  oil  in  first  sales  at 
uncontrolled  prices  under  the  tertiary 
incentive  program  to  recover  its 
“recoupable  allowed  expenses.” 

In  further  support  of  its  position. 

Barber  refers  to  the  intent  or  the  tertiary 
incentive  program  as  expressed  in  the 
preamble  to  the  amendments  to  §  212.78 
establishing  the  program.  The  preamble 
states  doe’s  intention  to  permit 
recoupment  of  expenses  by  the  EOR 
investors  with  the  greatest  flexibility 
possible.  44  FR  51148  (August  30, 1979). 

Issues 

1.  Whether  the  temporary  assignment 
of  a  working  interest  to  Barber 
constitutes  a  “first  sale”  under  10  CFR 
212.72? 

2.  May  a  “qualified  producer”  recover 
its  “recoupable  allowed  expenses” 
under  the  tertiary  incentive  program 
through  sales  of  crude  oil  by  or  for  its 
behalf  when  its  interest  in  that  crude  oil 
is  obtained  by  temporary  assignment  of 
a  working  interest,  and  when  that 
assignment  is  negotiated  after  the 
effective  date  of  §  212.78,  for  the  specific 
purpose  of  financing  an  EOR  project? 

Interpretation 

For  the  reasons  set  forth  below,  the 
Department  of  Energy  (DOE)  has 
determined  that  the  tertiary  incentive 
crude  oil  program  set  forth  in  §  212.78 
permits  a  “qualified  producer”  to 
acquire  crude  oil  otherwise  subject  to 
ceiling  prices  by  temporary  assignment 
of  a  working  interest,  after  September 
30, 1979,  for  the  specific  purpose  of 
becoming  a  producer  of  that  crude  oil 
and  receiving  “tertiary  incentive 
revenue”  from  those  sales  at 
uncontrolled  prices.  If  the  assignee  owns 
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the  crude  oil  under  the  assignment  when 
it  is  produced,  the  first  transfer  for  value 
of  such  crude  oil  by  the  assignee  is  a 
“first  sale"  under  10  CFR  212.72.  When 
the  assignee  is  a  “qualified  producer” 
under  §  212.78  these  sales  are  not 
subject  to  the  ceiling  price  limitations  of 
Subpart  D  of  the  Mandatory  Petroleum 
Price  Regulations,  provided  that  the 
total  “tertiary  incentive  revenue”  does 
not  exceed  the  “recoupable  allowed 
expenses”  attributable  to  that  producer. 

The  regulations  provide  for  the 
participants  in  an  EOR  project  to  recoup 
their  “up-front”  expenses  by  permitting 
a  producer  to  sell  price-controlled  crude 
oil  at  uncontrolled  prices.  Section 
212.78(aK2)  provides: 

Tertiary  incentive  crude  oil. , 
Notwithstanding  the  provisions  of  §  212.73(a), 
beginning  January  1, 1980,  first  sales  of  crude 
oil  by  or  for  the  behalf  of  a  producer  are  not 
subject  to  the  ceiling  price  limitations  of  this 
subpart,  provided  that  the  tertiary  incentive 
revenue  from  such  sates  does  not  exceed  the 
recoupable  allowed  expenses  attributable  to 
that  producer.  (Emphasis  added.) 

“Producer”  is  defined  in  the  price 
regulations  at  §  212.31,  as  follows: 

“Producer”  means  a  firm  or  that  part  of  a 
firm  which  produces  crude  oil  or  natural  gas, 
or  any  firm  which  owns  crude  oil  or  natural 
gas  when  it  is  produced. 

Under  the  facts  presented,  as  the 
assignee  of  a  working  interest  Barber 
would  own  crude  oil  under  applicable 
State  law  when  it  is  produced.  Barber 
would  therefore  be  a  “producer”  of 
crude  oil,  and  its  sales  of  that  crude  oil 
would  be  “first  sales”  as  defined  in  10 
CFR  212.72,  which  provides: 

"First  sale"  means  the  first  transfer  for 
value  by  the  producer  or  royalty  owner.  With 
respect  to  transfers  between  affiliated 
entities,  the  “first  sale”  shall  be  imputed  to 
occur  as  if  in  arms-length  transactions. 

Barber’s  request  is  premised  upon  its 
succession,  under  the  assignment,  to  the 
interests  of  the  assignor  under 
applicable  State  law.  That  assignment 
itself  results  in  the  transfer  of 
unproduced  crude  oil  to  Barber.  This 
transaction  does  not  constitute  the  first 
transfer  for  value  for  purposes  of  the 
DOE  regulations  because  the  ownership 
interest  in  crude  oil  is  transferred  to 
Barber  prior  to  production.  The 
definitions  of  “producer”  and  “first  sale” 
operate  to  impose  the  price  controls  on 
transfers  of  ownership  in  crude  oil,  for 
value,  that  occur  between  a  “producer” 
of  that  crude  oil  and  a  purchaser  after 
production  of  that  crude  oil.  Therefore, 
Barber’s  first  sales  of  crude  oil 
otherwise  subject  to  ceiling  prices  and 
acquired  pursuant  to  the  proposed 
assignment  may  be  made  at 
uncontrolled  prices  to  raise  “tertiary 


incentive  revenues”  in  accordance  with 
§  212.78(a)(2). 

Nowhere  in  the  provisions  of  §  212.78 
regarding  the  tertiary  incentive  program 
are  there  any  limitations  on  the  time, 
purpose,  or  manner  of  acquisition  of  a 
producer’s  interest  in  property  from 
which  the  tertiary  incentive  crude  oil  is 
sold.  That  section  provides  the  criteria 
for  becoming  a  “qualified  producer,”  the 
criteria  for  “recoupable  allowed 
expenses”  attributable  to  that  producer, 
and  the  definition  of  “tertiary  incentive 
revenue”  received  by  that  producer. 

§  212.78(c).  It  also  provides  certification 
requirements  for  “qualified  producers,” 

§  212.78  (d),  (e)  and  (f),  and 
requirements  for  reporting  information 
regarding  various  aspects  of  the 
program.  §  212.78(h). 

However,  notwithstanding  that 
certain  time  limitations  do  exist 
regarding  several  aspects  of  the 
program,®  the  absence  of  any  limitation 
on  the  acquisition  of  a  producer’s 
interest  in  price-controlled  crude  oil 
production  for  recoupment  is  consistent 
with  both  the  preamble  and  the 
amendment  to  §  212.78  creating  the 
tertiary  incentive  program.  ^44  FR  51148 
(August  30, 1979),  “Tertiary  incentive 
revenue”  is  available  only  by  releasing 
price-controlled  crude  oil  in  acgordance 
with  the  requirements  of  §  212.78,  and 
constitutes  the  “front-end”  money  which 
is  the  very  incentive  that  the  program  is 
intended  to  provide.®  Therefore, 
reasonable  access  to  price-controlled 
crude  oil  is  essential  to  the  success  of 
the  program  and  restrictions  on  such 
access  would  only  detract  from  the  . 
incentive.  It  is  clear  from  the  absence  of 
any  time  limitation  in  the  regulation  that 
as  long  as  Barber  owns  price-controlled 
crude  oil  when  it  is  produced,  as 
discussed  above,  then  the  first  sale  of 
that  crude  oil  may  be  at  uncontrolled 
prices  to  generate  “tertiary  incentive 
revenues.” 

For  the  reasons  stated  above.  Barber 
may  become  a  producer  of  price- 
controlled  crude  oil  through  the 


’See  Shell  Oil  Company,  Interpretation  1980-7,  45 
FR  33951  (May  21, 1980).  The  Shell  Interpretation 
discusses  certain  time  references  which  are 
important  to  recoupment  of  expenses  under  the 
tertiary  incentive  program. 

*The  preamble  to  the  final  rule  implementing  the 
tertiary  incentive  program  states  that  recoupment 
by  producers  will  be  from  sales  of  “current 
production.”  The  term  “current  production”  refers  to 
production  that  is  contemporaneous  with  the 
recoupment  of  costs,  and  not  to  production 
contemporaneous  with  the  issuance  of  the  rule 

’Section  212.78(c]  provides:  “Tertiary  incentive 
revenue”  means,  in  the  case  of  first  sales  of  crude 
oil  pursuant  to  the  provisions  of  subsection  (a)(2), 
the  excess  of  the  market-clearing  price  over  the 
otherwise  applicable  ceiling  price  less  any  ad 
valorem,  severance  or  windfall  profit  tax 
attributable  to  this  excess. 


acquisition  of  temporary  lease 
assignments  of  working  interests  for  the 
express  purpose  of  selling  that  crude  oil 
at  uncontrolled  prices,  generating 
“tertiary  incentive  revenue,”  and 
recovering  “recoupable  allowed 
expenses”  of  a  qualified  EOR  project  in 
accordance  with  §  212.78.® 

Issued  in  Washington,  D.C.,  on  August  5. 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-23 

To:  Mitchell  Energy  Corporation. 

Regulation  Interpreted:  10  CFR  212.31, 
212.78. 

Code:  GCW-Pl — Definitions  of 
Producer  and  First  Sale;  Tertiary 
Incentive  Crude  Oil  Program;  Part  212, 
Subpart  D. 

Facts 

Mitchell  Energy  Corporation 
(Mitchell)  is  a  Texas  corporation 
engaged  in  the  production  of  crude  oil. 

As  part  of  its  production  activities, 
Mitchell  has  implemented  five  tertiary 
enhanced  oil  recovery  (EOR)  projects 
which  it  has  self-certified  to  the 
Department  of  Energy  (DOE)  under  the 
tertiary  incentive  program.  10  CFR 
212.78.  Mitchell’s  production  activities 
also  include  price-controlled  crude  oil 
which  it  is  presently  utilizing  to  recoup 
“allowed  expenses”  of  the  EOR  projects 
as  permitted  under  §  212.78. 

Mitchell’s  current  price-controlled 
crude  oil  production  is  insufficient  to 
generate  adequate  “front-end”  financing 
for  Mitchell’s  EOR  projects.  To  obtain 
additional  “front-end”  money  as 
permitted  under  the  tertiary  incentive 
program,  Mitchell  intends  to  acquire 
“limited  overriding  royalty  interests” 
(LORI’s)  in  additional  properties  from 
which  price-controlled  crude  oil  is 
currently  being  produced. 

Mitchell  has  submitted  the  LORI 
agreement  by  which  it  intends  to  obtain 
these  interests  in  price-controlled 
production  that  may  be  sold  as  tertiary 
incentive  crude  oil.  The  LORI  provides 
for  a  working  interest  owner  to  convey 
to  Mitchell,  as  a  “limited  overriding 
royalty  interest,”  a  specified  undivided 
share  of  a  working  interest  in  the  crude 
oil  “in,  under  and  that  is  produced  and 
saved  from”  the  property  in  which  the 
working  interest  is  held.  The  LORI 
conveyance  will  give  Mitchell  the  option 
to  receive  its  proportionate  share  of  the 
net  proceeds  from  the  working  interest, 
free  and  clear  of  all  production  expenses 


*The  Mandatory  Petroleum  Allocation 
Regulations  will  require  that  Barber  also  assume  the 
crude  oil  supply  obligation  of  the  producer  that 
conveys  the  subject  assignment.  10  CFR  211.63(c). 
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and  production  taxes,  or  to  receive  its 
oil  in  kind  and  market  it.  The  LORI  will 
continue  in  force  until  such  time  as  the 
net  proceeds  or  value  received  by 
Mitchell  from  the  sale  of  the  LORI  crude 
oil  equal  the  “Limiting  Sum”  to  be 
specified  in  the  LORI  agreement.  Since 
Mitchell  contemplates  Aat  its  interest 
wUl  be  .sold  at  uncontrolled  prices  under 
§  212.78(a](2],  those  proceeds  would 
provide  the  “front-end”  financing. 

The  properties  for  which  Mitchell 
intends  to  obtain  the  LORI’s  are  situated 
in  the  State  of  Texas,  and  Mitchell  has 
therefore  submitted  the  applicable  law 
of  that  jurisdiction.  According  to  the 
request  for  interpretation,  applicable 
Texas  law  construes  a  LORI  as  an 
“interest  in  land,”  representing  an 
ownership  in  crude  oil  that  lies  in  and 
under  that  land.  The  State  law  cited  by 
Mitchell  further  provides  that  this 
interest  is  an  “incorporeal 
hereditament”  under  which  the  owner 
has  no  possessory  interest  until  crude 
oil  is  actually  produced  from  that 
property,  at  which  time  the  ownership 
interest  attaches  to  the  oil.^ 

Mitchell  requests  that  the  DOE  render 
an  interpretation  which  determines:  (1) 
That  the  LORI  constitutes  an  ownership 
interest  at  the  time  the  crude  oil  is 
produced,  and  Mitchell  is  therefore  a 
“producer”  of  such  crude  oil  as  that  term 
is  defined  in  10  CFR  212.31;  and  (2)  that 
Mitchell  may  sell  such  crude  oil  as 
tertiary  incentive  crude  oil  in  “first 
sales”  under  §  212.78(a)(2]  and  §  212>72. 

Issues 

1.  Would  Mitchell  be  a  “producer,”  as 
that  term  is  defined  in  §  212.31,  by  its 
ownership  of  a  “limited  overriding 
royalty  interest”  in  crude  oil  production 
in  Texas? 

2.  Would  the  first  sale  after 
production  of  crude  oil  in  which  Mitchell 
owns  a  “limited  overriding  royalty 
interest”  qualify  as  a  “first  sale  of  crude 
oil”  under  §  212.78(a)(2)  and  §  212.72,  by 
which  Mitchell  may  recover  its 
“recoupable  allowed  expenses”  under 
the  tertiary  incentive  program? 

Interpretation 

For  the  reasons  set  forth  below,  the 
Department  of  Energy  (DOE)  has 
determined  that  Mitchell  would  be  a 
“producer”  of  crude  oil  by  virtue  of  the 
LORI,  and  that  sales  of  Mitchell’s  crude 
oil  acquired  under  the  LORI  are  “first 
sales  of  crude  oil,”  under  §  212.78(a)(2). 


'  Tennant  v.  Dunn,  130  Tex.  285, 110  S.W.  2ncl  53 
(1937):  See  Phillips  Petroleum  Co.  v.  Adams,  513  F. 
2d.  355  (Sth  Cir.  197^5),  cert,  denied,  423  U.S.  930 
(1975);  Standard  Oil  Company  of  Texas  v.  Marshall, 
265  P.  2d.  46  (5th  Cir.  1959),  cert  denied,  361  U.S.  915 
(1959);  A.  Walker,  Oil  Payments,  20  Texas  L.  Rev. 
260  (1942). 


The  tertiary  incentive  program 
provides  that  first  sales  of  crude  oil  by 
or  for  the  behalf  of  a  qualified  producer 
are  not  subject  to  the  ceiling  price 
limitations  of  10  CFR  Part  212,  Subpart 
D,  provided  that  the  “tertiary  incentive 
revenue”  *  from  such  sales  does  not 
exceed  the  “recoupable  allowed 
expenses”  ®  attributable  to  that 
producer. 

Section  212.78(a)(2)  provides: 

Tertiary  incentive  crude  oil. 
Notwithstanding  the  provisions  of  §  212.73(a), 
beginning  January  1, 1980,  first  sales  of  crude 
oil  by  or  for  the  behalf  of  a  producer  are  not 
subject  to  the  ceiling  price  limitations  of  this 
subpart,  provided  that  the  tertiary  incentive 
revenue  from  such  sales  does  not  exceed  the 
recoupable  allowed  expenses  attributable  to 
that  producer,* 

Thus,  after  the  other  criteria  of  the 
tertiary  incentive  program  have  been 
met,  one  or  more  of  the  participants  may 
sell  price-controlled  crude  oil  to  recover 
“front-end”  money  to  finance  the  EOR 
project  if  those  sales  meet  two  specific 
conditions.  First,  the  sales  must  be  “by 
or  for  the  behalf  of  a  producer,”  i.e.,  the 
participant’s  interest  in  price-controlled 
crude  oil  must  be  that  of  a  “producer” 
under  the  Mandatory  Petroleum  Price 
Regulations,  and,  second,  the  sales  of 
tertiary  incentive  crude  oil  by  that 
participant  must  be  “first  sales  of  crude 
oil”  under  these  regulations.  In  order  to 
determine  whether  Mitchell  meets  these 
conditions  through  the  LORI,  it  is 
necessary  to  identify  Mitchell’s  interest 
under  State  Law  by  virtue  of  that 
conveyance. 

The  LORI  agreement  submitted  with 
the  request  for  interpretation  conveys  to 
Mitchell  an  undivided  percentage  of  a 
working  interest  in  the  crude  oil  “in. 


*  "Tertiary  incentive  revenue”  is  defined  in 

§  212.78(c)  as  follows;  'Tertiary  incentive  revenue” 
means,  in  the  case  of  first  sales  of  crude  oil 
pursuant  to  the  provisions  of  subsection  (a)(2),  the 
excess  of  the  market-clearing  price  over  the 
otherwise  applicable  ceiling  price  less  any  ad 
valorem,  severance  or  windfall  profit  tax 
attributable  to  this  excess. 

*  "Recoupable  allowed  expenses"  are  defined  in 
§  212.78(c)  as  follows:  “Recoupable  allowed 
expenses”  means  with  respect  to  a  particular 
producer,  the  allowed  expenses  that  are  attributable 
to  that  producer;  provided  that  such  expenses  are 
incurred  in  arm's-length  transactions  and  for  fair 
market  value  and  further  provided  that  such 
expenses  have  been  paid  and  reported  pursuant  to 
subsection  (h)  of  this  section. 

*  Section  212.73(a)  provides:  Rule.  Except  as 
provided  in  J  212.74  with  respect  to  new  crude  oil; 
except  as  provided  in  S  212.75  for  certain  crude  oH 
produced  from  unitized  properties;  except  as 
provided  in  S  212.78  for  incremental  crude  oil 
produced  fi'om  quaHfied  tertiary  enhanced  recovery 
projects  and  for  tertiary  incentive  crude  oil;  except 
as  provided  in  S  212.79  for  newly  discovered  crude 
oil;  and  except  as  provided  in  Subpart  C  of  this  Part 
for  exempt  crude  oil,  no  producer  may  charge  a 
price  higher  than  the  lower  tier  ceiling  price  for  any 
first  sale  of  domestic  crude  oil. 


under  and  that  is  produced  and  saved 
from”  certain  properties.  By  that 
agreement,  Mitchell  receives  the  right  to 
take  the  proceeds  from  sale  or  to  take 
the  oil  in  kind,  fi'ee  and  clear  of  all 
production  expenses  and  production 
taxes,  until  the  value  determined 
according  to  the  agreement  equals  the 
“Limiting  Sum.”  Under  the  law  of  Texas 
submitted  as  part  of  the  factual  basis  for 
the  interpretation,  the  LORI  conveys  to 
Mitchell  an  interest  in  realty  so  that 
Mitchell  owns  its  proportionate  interest 
in  the  crude  oil  production  from  the 
relevant  property  at  the  time  it  is 
produced. 

“Producer”  is  defined  in  §  212.31  as 
follows: 

"Producer”  means  a  firm  or  that  part  of  a 
firm  which  produces  crude  oil  or  natural  gas, 
or  any  firm  which  owns  crude  oil  or  natural 
gas  when  it  is  produced. 

Therefore,  since  Mitchell  owns  the 
crude  oil  when  it  is  produced,  Mitchell 
meets  the  requirement  of  §  212.78(a)(2) 
that  it  be  a  “producer”  of  that  crude  oil. 

Section  212.78(a)(2)  also  requires  that 
sales  of  tertiary  incentive  crude  oil  must 
be  “first  sales  of  crude  oil.”  “First  sales” 
are  defined  in  §  212.72  as  follows: 

“First  sale”  means  the  first  transfer  for 
value  by  the  producer  or  royalty  owner.  With 
respect  to  transfers  between  affiliated 
entities,  the  “first  sale”  shall  be  imputed  to 
occiu*  as  if  in  arms-length  transactions. 

Thus,  to  qualify  as  tertiary  incentive 
crude  oil,  there  must  have  been  no 
previous  transfer  for  value  by  a 
“producer”  of  the  crude  oil  to  which 
Mitchell’s  interest  attaches. 

As  discussed  above,  the  applicable 
State  law  recognizes  the  owner  of  a 
LORI  as  the  owner  of  an  interest  in 
crude  oil  at  the  time  it  is  produced. 

Since  the  definition  of  “first  sale”  refers 
to  a  transfer  by  a  “producer”  with 
respect  to  that  oil,^  and  since  “producer” 
is  defined  only  with  reference  to  crude 
oil  that  has  been  produced,  it  follows 
that  a  “first  sale”  under  the  regulations 
can  only  occur  after  production.  The 
LORI  conveys  a  percentage  interest  in 
crude  oil  prior  to  its  production. 
Therefore,  the  working  interest  owner 
that  transfers  the  LORI  is  not  a  producer 
of  that  percentage  of  crude  oil 
production  under  the  Mandatory 
Petroleinn  Price  Regulations. 
Accordingly,  the  conveyance  of  the 


*  Section  212J2  refers  to  the  first  transfer  for 
value  by  a  producer  or  royalty  owner,  however 
under  the  definition  of  producer  at  {  21231,  a 
royalty  owner  is  necessarily  a  producer  since  it 
owns  crude  oil  when  it  is  produced.  Consequently, 
the  first  sale  is  simply  the  first  transfer  for  value  by 
the  producer  of  the  crude  oil. 
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LORI  itself  would  not  be  a  “first  sale"  of 
crude  oil  under  §  212.72.  ‘ 

Accordingly,  the  interest  conveyed  by 
the  LORI  under  Texas  law  would  bring 
Mitchell  within  the  definition  of 
“producer”  under  §  212.31.  The 
conveyance  of  this  LORI  would  not 
constitute  a  “first  sale”  of  crude  oil 
under  §  212.72  and  §  212.78(a)(2) 
because  it  relates  only  to  crude  oil 
w'hich  has  not  yet  been  produced. 
Therefore  the  first  transfer  for  value  of 
crude  oil  produced  under  Mitchell’s 
LORI  interest  would  be  eligible  for  sale 
by  Mitchell  under  the  tertiary  incentive 
program  to  obtain  “tertiary  incentive 
revenue.”’ 

Issued  in  Washington,  D.C.,  on  August  5, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings, 

Interpretation  1980-24 

To:  Krenik  Distributors,  Inc. 

Regulations  and  Rulings  Interpreted: 
10  CFR  211.11;  211.51;  Rulings  1974-3; 
1975-8. 

Code:  GCW — AI — Definitions  of 
Wholesale  Purchaser-Reseller; 

Allocation  Entitlement;  Gasoline 
Reseller — Going  Out  of  Business. 

Facts 

Krenik  Distributors,  Inc.  (Krenik), 
which  had  done  business  as  Richard  D. 
Krenik,  located  in  Puyallup,  Washington 
was  a  distributor  of  motor  gasoline  for 
Union  Oil  Company  of  California 
(Union)  under  a  commercial 
consignment  agreement  for  the  period 
May  1. 1973  to  January  28, 197a  At  that 
time  Union  discontinued  the  Hrm's 
supply  of  motor  gasoline.  Krenik 
conducted  its  business  operations  from 
a  bulk  plant  leased  from  Union  until 
February  1979. 

The  consignment  agreements  issued  to 
Krenik  jjrovided,  among  other  items, 
that  Krenik  would,  at  its  own  expense, 
provide  and  maintain  trucks;  hire  and 
pay  all  employees;  bear  all  other 
expenses  of  the  business  including 
payment  and  liability  for  all  withholding 
taxes,  workmen's  compensation  and 
unemployment  insurance.  Krenik  was 


”The  regulations  governing  the  tertiary  incentive 
program  allow  only  Mitchell,  as  a  “qualitied 
producer,"  to  receive  uncontrolled  prices  for  its 
percentage  interest  in  the  crude  oil  production 
subject  to  the  LORI.  The  working  interest  owner 
that  conveys  the  LORI,  and  all  other  interest 
owners,  are  subject  to  the  price  regulations  and  may 
not  receive  uncontrolled  prices  by  virtue  of 
Mitchell's  participation  in  the  tertiary  incentive 
program.  &e  Shell  Oil  Company,  Interpretation 
1980-7, 45  FR  33951  (May  21, 1980). 

'The  Mandatory  Petroleum  Allocation 
Regulations  will  require  that  Mitchell  also  assume 
the  crude  oil  supply  obligation  of  the  producer  that 
conveys  the  L04R1. 10  CFR  211.63(c). 


fully  responsible  for  all  products 
consigned  to  it.  On  October  31, 1977 
Union  notified  Krenik  by  letter  of  the 
termination  of  the  bulk  plant  lease 
effective  January  28, 1978.  Krenik  left  the 
plant  in  February  of  1979,  when  Union 
hied  suit  to  remove  the  firm.  Krenik 
informed  Union  of  its  intention  to  lease 
a  plant  from  the  Atlantic  Richfield 
Company  (ARCO)  two  miles  from  the 
Union  plant.  ARCO  had  also  served  as 
Krenik’s  supplier  of  motor  gasoline  prior 
to  its  becoming  a  consignee  for  Union. 
Krenik  currently  serves  some  of  its 
customers  from  the  new  location  by 
distributing  surplus  motor  gasoline, 
when  available.  Krenik  seeks  an 
interpretation  that  it  is  entitled  to 
receive  its  allocation  of  motor  gasoline 
from  Union,  as  a  wholesale  purchaser- 
reseller. 

In  opposing  Krenik’s  claim  that  it  is 
now  obligated  to  supply  the  firm.  Union 
argues  that  it  was  not  Krenik’s  base 
period  supplier  and  that  Krenik  was  not 
a  wholesale  purchaser-reseller  diuring 
the  course  of  the  distributorship 
agreement.  Union  further  argues  that 
Krenik  went  out  of  business  when  it  left 
Union’s  bulk  plant  so  that  even  if  the 
firm  had  been  entitled  to  an  allocation, 
the  allocation  entitlement  has  been 
extinguished. 

Issue 

Is  Krenik,  a  former  distributor  of 
motor  gasoline  for  Union,  entitled  to 
receive  an  allocation  of  motor  gasoline 
from  Union  after  the  termination  of  the 
distributorship  agreement  and  the 
relocation  of  its  business  to  a  new  site? 

Interpretation 

For  the  reasons  set  forth  below, 

Krenik  qualifies  as  a  wholesale 
purchaser-reseller  pursuant  to  10  CFR 
211.51  and  was  entitled  to  an  allocation 
of  motor  gasoline  during  the  period  the 
consignment  agreement  with  Union  was 
in  effect.  In  addition,  because  Krenik  is 
conducting  the  same  on-going  business 
at  a  new  location,  it  remains  entitled  to 
a  motor  gasoline  allocation  from  its  base 
period  supplier.  Union.  Therefore,  in 
accordance  wi^  10  CFR  211.9  and  211.11 
of  the  Mandatory  Petroleum  Allocation 
Regulations,  Union  must  continue  to 
supply  Krenik  with  motor  gasoline. 

Under  10  CFR  211.9  a  mandatory 
supplier-purchaser  relationship  results 
from  all  sales  of  motor  gasoline  to 
wholesale  purchaser-resellers  of  motor 
gasoline  based  on  the  amount  purchased 
or  obtained  during  the  base  period.’ 


'  §  211.9  provides  as  follows:  (a)  Supplier/ 
wholesale  purchaser  relationship,  (1)  Each  supplier 
of  an  allocated  product  shall  supply  all  wholesale 
purchaser-resellers  and  all  wholesale  purchaser- 
consumers  which  purchased  or  obtained  that 


Union  contends  that  it  was  not  Krenik’s 
base  period  supplier  because  in  1972, 
prior  to  Krenik’s  consignment  agreement 
with  Union,  it  did  not  supply  the  firm 
motor  gasoline.  Although  1972  was  the 
base  period  year  under  the  prior 
Allocation  Regulations,  it  is  no  longer 
used  for  this  purpose.  The  appropriate 
base  period  for  motor  gasoline,  set  forth 
in  §  211.102,  is  the  month  of  the  period 
November  1977  through  October  1978 
corresponding  to  the  current  month.  As 
Union  supplied  Krenik  during  this 
period.  Union  was  Krenik’s  base  period 
supplier.  ‘ 

Union  also  claims  that  Krenik  is  not 
entitled  to  an  allocation  because  it  did 
not  expressly  ask  Union  to  be  treated  as 
a  wholesale  purchaser-reseller  during 
the  term  of  its  consignment.  Moreover 
Union  states  that  the  DOE  has  made  no 
finding  that  the  firm  is  a  wholesale 
purchaser-reseller. 

Section  211.51  of  the  Mandatory 
Petroleum  Allocation  Regulations 
defines  the  term  wholesale  purchaser- 
reseller  as  follows: 

.  [A]ny  firm  which  purchases,  receives 
through  transfer,  or  otherwise  obtains  (as  by 
consignment)  an  allocated  product  and 
resells  or  otherwise  transfers  it  to  other 
purchasers  without  substantially  changing  its 
form. 

In  addition,  DOE  has  clarified  the 
criteria  which  must  be  met  in 
substantial  measure,  in  order  for  a 
consignee  to  be  considered  a  wholesale 
purchaser-reseller  as  defined  in  §  211.51. 
These  qualifications  are  discussed  in 
Ruling  1975-8,  40  FR  30037  (July  17, 1975) 
which  provides  in  part: 

A  consignee  which  operates  in  the  same 
manner  as  an  independent  jobber,  and 
thereby  qualifies  as  a  wholesale  purchaser- 
reseller,  will  generally  have  most  (but  not 
necessarily  all)  of  the  following 
characteristics:  (a)  Appropriate  facilities  and 
equipment  for  the  conduct  of  the  business  of 
selling  and  distributing  its  supplier’s 
products;  (b)  responsibility,  independent  of 
its  supplier,  for  its  internal  financial 
management  and  physical  and  administrative 
operation;  (c)  responsibility  to  its  supplier 
and  others  for  expenses  and  liabilities  arising 
fi'om  and  connected  with  the  business  of 
transfer  and  sale  of  its  suppliers’  products; 
and  (d)  independent  control  over  the 
disposition  of  the  allocated  product,  including 
the  right  to  enter  into  and  terminate 
relationships  with  customers  rather  than 
solely  being  restricted  to  distributing  product 
to  customers  designated  by  the  supplier. 


allocated  product  from  that  supplier  during  the  base 
period  as  specified  in  Subparts  D  through  K  of  this 
part. 

'See  Ruling  1974-3,  39  FR  4467  (February  4, 1974) 
for  discussion  of  standards  to  apply  to  determine 
cessation  of  a  supplier/purchaser  relationship, 
infra. 
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In  the  present  case,  Krenik  was  totally 
responsible  for  the  product  delivered  by 
Union.  The  firm  bore  all  risk  of  loss  and 
was  responsible  for  the  management  of 
the  business.  Krenik  paid  all  taxes  and 
insurance  for  its  employees,  had 
independent  authority  to  extend  credit 
in  excess  of  that  allowed  under  the 
consignee  contract;  and  in  most  other 
matters  functioned  as  an  independent 
business.’ Most  importantly,  ^enik  did 
not  merely  provide  a  delivery  service  for 
Union  but  solicited  business.  In  fact,  in 
May  of  1973  when  it  left  ARCO  to 
,  become  a  Union  distributor,  Krenik 
brought  many  of  its  customers  to  Union.’ 

As  indicated  in  Ruling  1975-8,  the 
determining  feature  for  purposes  of 
wholesale  purchaser-reseller  status  is 
function.  The  fact  that  Krenik  operated 
his  business  from  a  bulk  plant  leased 
from  Union  does  not  defeat  its  claim  to 
wholesale  purchaser-reseller  status.®  In 
WESO  Corp.,  Interpretation  1975-60,  42 
FR  23759  (May  4, 1975),  the  FEA  found 
that  a  corporation  which  did  not  own 
the  physical  site  of  its  business  qualified 
as  a  wholesale  piuchaser-reseller 
because  it  exercised  substantial 
operational  independence  on  a  day-to- 
day  basis  in  the  transfer  and  sale  of  its 
supplier's  products.  Similarly,  since 
Krenik  fully  qualified  on  a  functional 
basis,  there  is  no  merit  to  Union’s  claim 
that  it  can  properly  be  denied  the 
benefits  of  that  status  for  failure  to 
request  that  classification  from  Union 
during  the  term  of  his  consignment,  or  to 
seek  a  prior  formal  determination  of  that 
status  from  the  DOE.  Accordingly, 
during  the  period  of  its  distributorship 
with  Union,  Krenik  was  a  wholesale 
purchaser-reseller  and  entitled  to  an 
allocation  from  Union. 

Finally,  Union  contends  that  even  if  it 
had  a  supply  obligation  to  Krenik  during 


’Krenik's  Tirst  consignment  agreement  with  Union 
was  effective  from  May  1, 1973  through  March  24, 
1975  and  the  second  for  the  period  March  1974 
through  June  29. 1976  until  its  unilateral 
modihcation  by  Union  on  June  30, 1976  when 
Krenik's  commissions  were  reduced.  These 
agreements  are  virtually  identical  to  those  which 
were  issued  to  /.  M.  Owsley,  Interpretation  1977-27, 
42  FR  41100  (August  IS,  1977),  and  Francis  O.  « 
ScarpuIIo,  Interpretation  1977-17, 42  FR  3360 
(August  8, 1977).  Both  cases  dealt  with  Union 
consignees  that  were  determined  by  the  Department 
of  Energy  through  a  predecessor  agency,  the  Federal 
Energy  Administration  (FEA)  to  be  wholesale 
purchaser-retellers. 

*  A  Union  letter  dated  March  6. 1973  suggests  that 
Union  recognized  the  strength  of  Krenik's  business: 
"Today  Rick  has  a  healthy  petroleum  business  that 
does  approximately  3  million  gallons  annually.  He  is 
a  native  and  knows  everyone  within  miles.  His  two 
drivers  are  both  experienced  and  able  to  actively 
solicit  new  business."  Letter  from  D.  C.  Nichols  to  ). 
K.  Shelby. 

‘Neither  is  it  fatal  to  Krenik's  claim  for  wholesale 
purchaser-reseller  status  that  Union  had  title  to  and 
priced  the  motor  gasoline  which  Krenik  distributed. 
See  Ruling  1975-8. 


the  term  of  the  distributorship 
agreement,  the  supplier /purchaser 
relationship  has  ceased  because  Krenik 
has  gone  out  of  business  under  10  CFR 
211.11(c).® 

(c)  Loss  of  allocation  entitlement  for  going 
out  of  business.  Wholesale  purchasers  and 
end-users  which  have  gone  out  of  business 
shall  not  be  eligible  for  allocations  based  on 
volumes  received  or  purchases  made  prior  to 
going  out  of  business. 

In  support  of  this  claim.  Union  points 
out  that  after  it  initiated  litigation 
seeking  possession  of  its  bulk  plant, 
Krenik  voluntarily  agreed  to  relinquish 
possession,  and  its  business  was 
apparently  interrupted  when  it  left 
Union’s  bulk  plant  in  February  of  1979 
and  Union  terminated  his  supply  of 
motor  gasoline. 

Krenik,  however,  indicates  that  it 
promptly  relocated  its  business  only  Jwo 
miles  from  the  Union  plant  and 
continues  to  serve  some  of  its  traditional 
customers  by  distributing  surplus  motor 
gasoline,  when  available.  Ruling  1974-3, 
39  FR  4467  (February  4, 1974)  provides 
the  following  standard  with  respect  to 
termination  of  the  supplier-purchaser 
relationship: 

Unless  the  historical  purchaser  has 
completely  abandoned  hia  original  ongoing 
business  or  conveyed  it  to  a  third  party,  he 
continues  to  have  the  right  to  an  allocation 
from  his  historical  supplier  even  though  (1) 
the  supplier  ceased  supplying  the  purchaser 
since  the  base  period,  (2)  the  supplier 
terminated  a  hanchise  or  lease  agreement 
with  the  purchaser  since  the  base  period,  or 
(3)  the  purchaser  has  moved  the  location  of 
his  ongoing  business  to  other  premises  since 
the  base  period. 

Thus,  since  Krenik  promptly 
transferred  its  operation  in  order  to 
maintain  an  ongoing  reselling  business, 
there  was  no  termination  of  Union’s 
supply  obligation  to  the  firm. 

Accordingly,  Krenik  is  a  wholesale 
purchaser-reseller  and  as  such  is 
entitled  to  a  base  period  allocation  of 
motor  gasoline.  Moreover,  Krenik  did 
not  terminate  its  supplier-purchaser 
relationship  with  Union,  and  Union 
continues  to  have  an  obligation  to 
supply  Krenik  with  its  base  period 
allocation  of  motor  gasoline. 


‘Union  also  cites  10  CFR  211.11(d)  which  states 
that  the  right  to  transfer  an  allocation  arieses  only 
upon  the  transfer  of  the  entire  business  or  activity 
of  the  firm  to  a  successor  Firm.  However,  211.11(d) 
has  no  application  to  the  facts  presented  here 
because  there  has  been  no  transfer  of  Krenik's  firm 
to  any  successor  firm. 


Issued  in  Washington,  D.C.,  on  August  7, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-25 

To:  Robert  A.  Mason. 

Regulations  and  Ruling  Interpreted:  10 
CFR  212.72;  212.75;  212.79;  Ruling  1975- 
15;  Ruling  1980-3. 

Code:  GCW — PI — Base  Production 
Control  Level;  Definition  of  Property; 

Part  212,  Subpart  D;  Newly  Discovered 
Crude  Oil;  Unitized  Property. 

Facts 

Robert  A.  Mason  (Mason)  purchased, 
after  January  1, 1979,  the  Miley  “B”  lease 
and  the  Reinhart  lease,  and  parts  of  the 
Miley  "A”  lease,  the  Miley  “C”  lease, 
the  Miley-Cougler  lease,  the  Young 
lease,  the  Hanson  lease,  and  the  Gemer 
lease  (the  leases),  all  located  in 
Oklahoma  County,  Oklahoma.  Mason 
has  reopened  abandoned  wells  on  these 
leases  and  is  now  producing  crude  oil 
from  each  of  the  leases.  Mason  is 
therefore  a  crude  oil  producer  subject  to 
the  provisions  of  10  CFR  Part  212, 
Subpart  D.  From  September  1961  unt3 
November  1978,  all  of  the  leases  were 
part  of  the  Northwest  Witcher  Field  Unit 
(the  Unit).’  The  Unit  produced  crude  oil 
continuously  until  November  13, 1978. 
Then  the  wells  on  the  Unit  were  plugged 
and  abandoned,  and  the  unitization 
agreement  was  terminated.  In  his 
present  submission.  Mason  asks 
whether  each  lease  or  each  part  of  a 
lease  that  he  purchased  constitutes  a 
new  property,  as  that  term  is  defined  in 
10  CFR  212.72.  Mason  further  asks  the 
method  of  allocating  the  unit  base 
production  control  level  (unit  BPCL) 
among  the  leases  if  each  lease  or  part  of 
a  lease  is  not  a  new  property. 
Specifically,  Mason  contends  that  each 
of  his  leases  constitutes  a  new  “right  to 
produce’’  as  there  is  no  continuity  of 
ownership  between  Mason  and  the 
previous  lease  owners. 

Issues 

(1)  Where  a  unitization  agreement  is 
terminated  and  a  component  lease  or 
part  of  a  component  lease  is  leased  to  a 
new  party,  does  the  component  lease 
constitute  a  new  property  as  defined  in 
10  CFR  212.72? 

(2)  If  the  component  lease  or  part  of  a 
component  lease  is  not  a  new  property, 
how  is  the  unit  BPCL  allocated  to  it? 


'  It  is  assumed  that  the  Unit  was  treated  as  a 
single  property  for  purposes  of  the  price  regulations 
and  that  a  unit  base  production  control  level  was 
established  for  the  Unit.  It  is  further  assumed  that 
there  was  crude  oil  production  from. the  Unit  in 
1972, 1975,  and  the  six-month  period  ending  on 
March  31, 1979. 
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Interpretation 

For  the  reasons  set  forth  below,  the 
Northwest  Witcher  Field  Unit — not  the 
leases  that  Mason  has  acquired — is  the 
relevant  “property”  for  purposes  of  the 
Mandatory  Petroleum  F^ice  Regulations 
even  though  the  unitization  agreement 
has  been  terminated.  Production  from 
the  entire  Unit  in  any  current  month 
must  exceed  the  unit  BPCL  and  any 
current  cumulative  deficiency  before 
crude  oil  produced  and  sold  fit)m  any 
component  lease  or  part  of  a  component 
lease  of  the  Unit  may  be  certified  as 
new  crude  oil  pursuant  to  10  CFR 
212.131. 

The  terra  “property”  is  defined  in  10 
CFR  212.72  in  pertinent  part  as  the  “right 
to  produce  domestic  crude  oil,  which 
arises  from  a  lease  or  from  a  fee 
interest."  “Unitized  property,"  as 
defined  in  10  CFR  212.75(b),  is  “the  right 
to  produce  crude  oil  that  arises  from  a 
bona  fide  unitization  agreement 
approved  by  the  applicable 
governmental  regulatory  authority  (or 
ERA)." 

Ruling  1975-15,  40  FR  40832 
(September  4, 1975),  makes  clear  that  a 
pre-1972  unitization  of  previously 
separate  leases  generally  gives  rise  to  a 
single  property  for  purposes  of  the  crude 
oil  price  regulations.  Ruling  1975-15 
discusses  pre-1972  unitizations  in 
pertinent  part  as  follows: 

A  property  that  was  unitized  prior  to  1972 
requires  the  same  treatment  as  a  single 
property  that  has  been  unchanged  since  1972 
*  *  *.  [T|he  agreement  under  which  the 
several  teases  are  unitized  typically 
combines  the  several  rights  to  produce  crude 
oil  that,  prior  to  unitization,  existed  in  the 
previous  producers  into  a  single  right  to 
produce  crude  oil  now  existing  in  the  unit 
Generally,  therefore,  since  the  unit  agreement 
signifies  one  right  to  produce  crude  oil  arising 
from  several  leases  or  fee  interests,  the  unit 
defines  the  property. 

40  FR  at  40632.  Accordingly,  since  the 
Unit  was  formed  in  1961  and  was  in 
existence  in  1972,  it  was  appropriate  to 
have  treated  the  Unit  as  a  single 
property  for  purposes  of  the  price 
regulations. 

A  subdivision  of  a  property 
subsequent  to  1972  does  not  create  a 
new  property.  In  such  a  case,  the 
property  continues  to  be  as  it  existed  in 
1972,  as  explained  in  Ruling  1975-15: 

(NJeither  does  the  subdivision  after  1972 
(through  assignment,  creation  of  new  leases, 
or  otherwise)  of  a  single  right  to  produce 
crude  oil  into  several  rights  to  produce  crude 
oil  establish  a  new  property  for  purposes  of 
measuring  the  BPCL  and  determining  whether 
any  new  or  released  crude  oil  has  been 
produced, 

40  FR  at  40833,  “Subdivision"  includes 
termination  after  1972  of  a  unit  that 


previously  qualified  as  a  single  property. 
In  such  a  case,  the  property  for  purposes 
of  the  price  regulation  remains  the  unit 
even  though  the  unitization  agreement 
has  been  terminated.  See  Juti 
Enterprises  Inc.,  Interpretation  1980-13, 
45  FR  46788  Quly  11. 1980);  H.  H. 

Weinart  Estate,  Interpretation  1978-9,  43 
FR  15620  (April  14, 1978);  Meridian  Oil 
Co.,  Interpretation  1977-46,  42  FR  1481 
(January  10, 1978).  Accordingly,  in  this 
case,  the  Unit — not  each  of  ^e  leases 
that  Mason  has  acquired — is  the 
relevant  property  under  the  Mandatory 
Petroleum  Price  Regulations. 

The  prices  in  first  sales  of  crude  oil 
produced  and  sold  &om  the  leases  that 
Mason  has  acquired  are  thus  determined 
by  treating  the  Unit  components  as  a 
single  property  with  a  single  BPCL. 
Ruling  1975-15  notes; 

In  cases  where  a  property  has  been 
subdivided  during  or  since  1972,  the  current 
producers  must  show  that  the  accomulated 
total  current  production  from  the  present 
leases  is  in  excess  of  the  1972  production 
levels  for  the  property  as  it  existed  in  1972 
plus  any  current  cumulative  deficiency  in 
order  to  establish  new  and  released  crude  oil. 
Where  the  producers  have  determined  that 
based  upon  the  proper  application  of  the  new 
and  released  provisions  as  interpreted  in  this 
Ruling,  a  specific  amount  of  current 
production  qualifies  as  new  and  released, 
they  may  allocate  such  new  and  released 
crude  oil  among  themselves  in  wrhatever 
proportions  they  may  agree  upon.  If  they  are 
unable  to  agree,  they  may  petition  the  FEA 
pursuant  to  Subpart  G  of  Part  205  for  a 
resolution. 

40  FR  at  40833.  Therefore,  production 
from  the  leases  that  Mason  has  acquired 
together  with  production  from  all  other 
component  leases  of  the  Unit  in  any 
current  month  must  exceed  the  unit 
BPCL  and  any  current  cumulative 
deficiency  before  any  crude  oil 
produced  and  sold  from  the  leases  that 
Mason  has  acquired  or  any  other 
component  lease  of  the  Unit  may  be 
certified  as  new  crude  oil  pursuant  to 
§  212.131. 

Otherwise,  all  crude  oil  produced  and 
sold  from  the  leases  that  Mason  has 
acquired  must  be  certified  as  old  crude 
oil  and  sold  in  accordance  with  the 
lower  tier  ceiling  price  rule  set  forth  in 
10  CFR  212.73.® 

Accordingly,  the  Unit  which  includes 
the  leases  that  Mason  has  purchased, 
constitutes  a  single  property  for 
purposes  of  the  Mandatory  Petroleum 


*  Crude  oil  produced  and  sold  from  the  leases  that 
Mason  has  acquired  or  from  any  other  component 
leases  of  the  Unit  would  not  qualify  for  the  newly 
discovered  crude  oil  exemption  set  forth  in  10  CFR 
212.79  as  they  are  part  of  ^e  Unit,  which  is  a 
property  that  had  crude  oil  production  in  1978. 10 
CFR  212.79. 44  FR  25828  (May  2. 19791;  Ruling  1980- 
3.  45  FR  48577  (July  21, 1980). 


Price  Regulations.  Crude  oil  produced 
and  sold  from  these  leases  and  all  other 
component  leases  of  the  Unit  must 
exceed  the  unit  BPCL  and  any  current 
cumulative  deficiency  in  any  month 
before  it  may  be  certified  as  new  crude 
oil. 

Issued  in  Washington.  D.C.,  on  August  7, 
1980. 

Lona  L.  Feldman. 

Acting  Assistant  Genera!  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-26 

To:  Allied  Chemical  Corporation. 

Regulations  Interpreted:  10  CFR 
212.162;  212.164(e);  212.165. 

Code:  GCW-PI— Pricing  of  NGLP’s; 
Costs  Associated  With  Gathering 
Facilities  and  Transportation  Lines; 
Definition  of  Gas  Plant. 

Facts 

Allied  Chemical  Corporation  (Allied) 
is  an  owner  and  operator  of  natural  gas 
plants,  subject  to  Subpart  K  of  10  CFR 
Part  212.  Allied  owns  interests  in  a 
number  of  natural  gas  processing  plants 
and  through  one  of  its  operating 
divisions,  Union  Texas  Petroleum, 
operates  several  such  gas  plants  and 
markets  the  natural  gas  liquid  products 
(NGLP’s)  produced  from  those  plants. 

In  operating  its  natural  gas  processing 
plants.  Allied  has  historically  borne  one 
hundred  percent  of  the  capital  and 
operating  costs  of  the  natural  gas 
gathering  facilities  and  transportation 
lines  feeding  its  gas  plants.  In  its 
submission,  Allied  states  that  it 
receives,  on  a  companywide  basis, 

approximately - percent  of  the  total 

revenues  from  the  residue  gas  processed 

in  its  plants.  The  remaining - percent 

of  the  revenues  from  the  residue  natural 
gas  is  remitted  to  the  producers  of  that 
natural  gas  or  to  other  parties. 
Accordingly,  Allied  states  that  it  has 
historically  considered  its  expenditures 
for  gathering  facilities  and 
transportation  lines  as  expenses  at  its 
gas  plants  which  are  necessary  for  its 
pit>duction  and  sale  of  NGLP's  and  not 
as  expenses  incurred  to  acquire  natural 
gas  for  resale.  Allied  further  states  that 
prior  to  the  amendments  to  10  CFR  Part 
212,  Subpart  K,  effective  November  1, 
1978,  Allied  never  segregated  gathering 
system  expenses  from  other  natural  gas 
processing  plant  expenses. 
Consequently,  Allied  historically 
reflected  all  such  gathering  costs  in  its 
sales  of  NGLP’s.  Allied  states  that  since 
November  1, 1978,  it  has  changed  its 
accounting  method  to  segregate  costs 
associated  with  gas  plants  from  those 
associated  with  its  gathering  and 
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transportation  line  systems  both  during 
the  base  period  and  currently. 

In  its  submission.  Allied  seeks  an 
interpretation  that  the  relatively  small 
beneficial  interest  which  the  hrm  has  in 
residue  natural  gas  sold  from  its  plants 
and  as  set  forth  in  the  definition  of  “gas 
plant”  in  10  CFR  212.162,  permits 
gathering  costs  attributable  to  NGLP 
production  to  be  passed  through  in  the 
price  of  the  NGLP’s. 

Issue 

If  a  gas  plant  owner  and  Hrst  seller  of 
natural  gas  liquid  products  produced  in 
the  gas  plant  has  some  beneficial 
interest  in  the  residue  natural  gas  sold 
from  the  plant,  may  costs  associated 
with  any  natural  gas  liquid  gathering 
facilities  and  the  transportation  lines  to 
that  plant  be  considered  a  cost  that  may 
be  passed  through  in  establishing  a  price 
for  first  sales  of  the  NGLP’s  pursuant  to 
§  212.165  and  §  212.164(e)? 

Interpretation 

For  the  reasons  set  forth  below.  Allied 
may  not  include  costs  associated  with 
natural  gas  or  natural  gas  liquid 
gathering  facilities  and  transportation 
lines  at  its  gas  plants  for  purposes  of 
§  212.165  and  §  212.164(e)  where,  as  the 
first  seller  of  the  natural  gas  liquid 
products  produced  at  the  plant,  it  has  a 
beneficial  interest  in  the  residue  gas 
produced  from  the  plant. 

Section  212.162  defines  "gas  plant”  as: 

A  facility  in  which  natural  gas  liquids  are 
separated  from  natural  gas,  or  in  which 
natural  gas  liquids  are  fractionated  or 
otherwise  separated  into  natural  gas  liquid 
products,  or  both.  For  purposes  of  computing 
increased  processing  costs  under  §  212.165, 
and  for  purposes  of  determining  the  eligibility 
of  production  from  a  plant  to  receive  the 
prices  specified  in  §  212.164(e),  a  “gas  plant” 
includes  any  natural  gas  or  natural  gas  or 
natural  gas  liquid  gathering  facilities  and  the 
transportation  tines  (including  compression 
stations)  connecting  these  facilities  to  the 
actual  physical  plant  at  which  the  natural  gas 
or  natural  gas  liquids  are  processed: 

Provided,  that  natural  gas  gathering  facilities 
and  related  transportation  lines  shall  be 
considered  a  part  of  the  gas  plant  for  these 
purposes  only.  If  the  first  seller  of  the  natural 
gas  liquid  or  natural  gas  liquid  products 
produced  in  the  plant  has  no  beneficial 
interest  in  the  residue  gas  from  the  plant. 

Thus,  natural  gas  gathering  facilities 
and  transportation  lines  are  considered 
a  part  of  the  gas  plant  for  purposes  of 
§  §  212.165  and  212.164(e),  only  if  the 
first  seller  of  the  natural  gas  liquids  or 
natural  gas  liquid  products  produced  in 


the  plant  has  no  beneficial  interest  in 
the  residue  gas  from  the  plant. 

In  adopting  this  definition  of  gas 
plant,  the  DOE  noted  in  the  preamble 
that: 

Gathering  facilities  may  often  constitute  a 
significant  investment  to  a  firm.  Inclusion  of 
such  facilities  in  the  definition  of  a  gas  plant 
would  result  in  their  costs  being  available  to 
the  firm  in  calculating  increased  depreciation 
costs,  when  calculating  the  firms'  entitlement 
to  a  price  adjustment  under 
§  212.164(e)  *  •  *.  Because  of  potential 
significance  of  capital  costs,  associated  with 
gathering  facilities  for  NGL  and  NGL  product 
prices  imder  these  provisions,  we  believe  it 
necessary  to  clarify  and  specify  the  treatment 
of  such  facilities  for  these  purposes. 

The  action  taken  today  amends  the 
definition  of  "gas  plant”  in  §  212.162 
generally  to  include  natural  gas  and  natural 
gas  liquid  gathering  facilities,  including  the 
transportation  lines  connecting  such  facilities 
to  the  plant  proper,  for  purposes  of 
calculating  increased  processing  costs  and/or 
determining  eligibility  for  the  incentive  prices 
of  §  212.164(e).  However,  with  respect  to 
natural  gas  gathering  systems  *  *  *  the  gas 
processer  (that  is,  the  first  seller  of  the  NGL’s  • 
who  has  incurred  the  cost  and  whose  lawful 
price  is  at  issue)  may  not  include  any  costs 
attributable  to  these  facilities  and  such  NGL 
or  NGL  product  prices  if  he  also  has  a 
beneficial  interest  in  the  residue  gas  from  the 
plant 

*  '  «  *  *  * 

Although  we  recognize  that  in  some  cases 
a  porticm  of  the  costs  associated  with 
gathering  facilities  could  logically  be 
considered  attributable  to  liquids  even  where 
the  entity  bearing  such  costs  also  has  an 
interest  in  the  residue  gas,  we  have 
concluded  that  the  passthrough  of  any  of 
these  costs  in  NGL  and  NGL  product  prices 
should  not  be  permitted  until  we  obtain 
further  information  which  assures  that  these 
costs  will  not  also  be  recovered  in  gas  sale 
prices.  Then  it  may  be  possible  for  us  to 
describe  a  rule  with  more  specific  conditions 
and  limitations  for  the  passthrough  of  those 
costs  in  NGL  prices.  Thus,  the  present 
amendment  does  not  necessarily  reflect  our 
final  determination  on  the  appropriateness  of 
provisions  for  allocating  gathering  costs 
between  the  residue  gas  and  the  NGL’s  and 
NGL  products.  However,  in  the  absence  of 
definitive  information  providing  assurance 
that  gas  processors  would  not  be  recovering 
these  costs  twice,  we  have  chosen  to  act 
conservatively  at  this  time  by  limiting  the 
passthrough  gathering  costs  to  those 
situations  in  which  such  an  allowance  is 
clearly  and  categorically  appropriate.  43  FR 
42984,  42985  (September  21. 1978). 

Therefore,  in  promulgating  §  212.162, 
the  DOE  clearly  stated  that  if  a  first 
seller  of  natural  gas  liquids  or  natural 
liquid  gas  products  has  any  beneficial 
interest  in  the  residue  gas  from  the 


plant,  it  is  precluded  from  treating  costs 
associated  with  the  gathering  facilities 
and  transportation  lines  as  either 
increased  processing  costs  under 
§  212.165  or  incentive  prices  under 
§  212.164(e). 

In  its  request  for  interpretation.  Allied 
argues  that  an  attribution  of  a  portion  of 
the  costs  associated  with  gathering 
facilities  and  transportation  facilities  to 
the  NGLP’s  it  produces  is  an  equitable 
result  and  clearly  within  the  intent  of 
the  definition  of  "gas  plant”  at  §  212.162. 
Allied  states  that  since  it  receives 

revenues  from  approximately - 

percent  of  the  sales  volume  of  the 
residue  gas  sold  from  its  plants,  it  would 
exclude  an  equal  percentage  of  the 
gathering  system  costs  from  its  gas  plant 
costs  and  apply  its  share  of  the  FERC 
gathering  allowance  to  a  reduction  in  its 
otherwise  allowable  processing  costs 
increases.  Allied  further  notes  that  its 
approach  meets  the  “conservative” 
beneficial  interest  rule  set  forth  in  the 
preamble  to  Subpart  K  since  it  permits  a 
passthrough  of  gathering  costs  in  those 
situations  in  which  an  allowance  may 
be  appropriate.  Moreover,  Allied  states 
that  in  the  last  three  years  it  had 

invested  over - in  capital  costs  for 

gathering  facilities  in  just  four  of  the  gas 
plants  it  operates.  Allied  notes  that  to 
deprive  it  of  the  ability  to  recover  those 
costs  through  the  incentive  prices  of 
§  212.164(e)  would  be  both  unjust  and 
unreasonable  and  would  further  provide 
a  disincentive  for  the  investment  that 
would  be  necessary  to  increase  the 
amount  of  gas  processed  through 
Allied’s  plants. 

It  is  not  the  function  of  the 
interpretive  process  as  set  forth  in  10 
CFR  Part  205,  Subpart  F,  to  provide  a 
forum  for  examination  of  the  merit  or 
equity  of  individual  cases  in  which  the 
need  for  additional  price  incentives  is 
asserted.  In  the  present  case.  Allied  has 
asserted  that  it  has  found  a  methodology 
to  appropriately  allocate  the  gathering 
costs  between  its  residue  natural  gas 
and  natural  gas  liquid  products.  Such  an 
allocation  is  not  permitted  under  the 
express  provisions  of  10  CFR  212.162. 
However,  the  denial  of  such  an 
allocation  might  cause  Allied  to 
experience  serious  financial  hardship  or 
gross  inequity  in  establishing  prices  for 
NGLP’s.  Accordingly,  Allied  might  wish 
to  consider  submitting  a  request  for 
exception  under  10  CFR  Part  205 
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Subpart  D,  in  order  to  permit 
consideration  of  the  equitable 
arguments  raised  in  its  request  for 
interpretation. 

Issued  in  Washington,  D.C.,  on  August  7, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 
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FHe  No 

Requester 

Category 

Date 

dismissed 

A-573 . 

Roger  A. 

Allocation 

..  Aug.  5. 

Mclimes. 

A-sro . . 

-.  Jatttes  a 

Price . 

..  Aug  26 

FukIi. 
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